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JURISDICTIONAL STATEMENT 

Plaintiff invoked the jurisdiction of the district court under 28 U.S.C. § 1356. 
A final order granting the government's motion to dismiss was entered on August 8, 
201 1. Plaintiff timely appealed on September 20, 201 1. This Court has jurisdiction 
under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

Federal law authorizes the President to restrict the import of archaeological 
items pursuant to agreements with foreign nations to protect their cultural 
patrimony. United States Customs and Border Protection, in consultation with the 
Department of State, publishes lists of items so restricted. Plaintiff sought to 
import Cypriot and Chinese coins subject to import restrictions under this scheme. 
The issue presented on appeal are: 

1. Whether plaintiffs claims for extra-statutory review and for review 
under the Administrative Procedures Act are properly subject to this Court's 
adjudication. 

2. Assuming that review is available in this suit, whether import 
restrictions on Cypriot and Chinese coins could properly be imposed under the 
Convention on Cultural Property Implementation Act. 



STATEMENT OF THE CASE 

Since July 16, 2007, the United States has restricted the importation of 
certain ancient Cypriot coins under the Convention on Cultural Property 
Implementation Act. Since January 16, 2009, the United States has likewise 
restricted the importation of certain Chinese coins. See 72 Fed. Reg. 38,470 (July 
13, 2007) (Cyprus) (JA 105); 74 Fed. Reg. 2,838 (Jan. 16, 2009) (China) (JA 78). 

In April 2009, plaintiff-appellant Ancient Coin Collectors Guild purchased 
22 ancient Cypriot and ancient Chinese coins from a coin dealer in London, 
England, and attempted to import them into the United States. Because the coins 
were of types included on official lists designating the archaeological material for 
which entry into the United States is restricted, Customs agents seized them. 
Plaintiff was given an opportunity, as provided for by 19 U.S.C. § 2606, to 
establish that these coins should be permitted entry to the United States. Plaintiff 
could have done so by presenting satisfactory evidence that the coins were outside 
the country of origin (Cyprus or China) when the respective import restrictions 
came into force. 19 U.S.C. § 2606(b). And that evidentiary requirement could have 
been satisfied with a credible declaration that "to the best of [Plaintiffs] 
knowledge," the coins were exported from those countries before being designated 
as restricted, and a statement from the coin dealer in London providing the date of 
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export, "or if not known, his belief[] that" the material was indeed exported from 
the country of origin before being designated. 19 U.S.C. § 2606(b)(2), (c)(2). 
Plaintiff expressly declined to offer any such evidence, and instead filed suit, 
challenging the legality of the seizure of the coins. 

Plaintiff did not dispute that the Cypriot and Chinese coins it sought to 
import were all types listed in Customs regulations as restricted archaeological 
items. Plaintiff argued, however, that the coins must be admitted unless the United 
States could establish that each was first discovered in Cyprus or China. Plaintiff 
also argued that the United States was required to make public the details of the 
diplomatic request from China that asked the United States to assist in protecting 
China's cultural patrimony by imposing import restrictions on various 
archaeological materials from China. Plaintiff urged that absent such a disclosure 
establishing that China expressly requested import restrictions on coins, the 
restrictions were invalid. 

The government moved to dismiss the case, and the district court granted 
the motion. The court considered whether defendants acted outside their statutory 
authority under the Convention on Cultural Property Implementation Act, and 
concluded that they did not. Plaintiff timely appealed. 
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STATEMENT OF FACTS 

I. Legal Framework 

A. The Convention on Cultural Property and Convention on 
Cultural Property Implementation Act. 

In 1970, after years of multilateral negotiations, the United Nations 
Education, Scientific, and Cultural Organization ("UNESCO") adopted the 
Convention on the Means of Prohibiting and Preventing the Illicit Import, Export, 
and Transfer of Ownership of Cultural Property ("Convention on Cultural 
Property" or "Convention"), and the Convention entered into force in 1972. See S. 
Rep. No. 97-564 (1982) ("S. Rep.") (JA 124); see UNESCO Convention (JA 1 14). 

The United States participated in the negotiations, and, in 1972, the Senate 
gave its unanimous advice and consent to the Convention. See S. Rep. (JA 124, 
122); 118 Cong. Rec. 27,924-25 (1972). Because the Convention is not self- 
executing, however, in 1982, Congress enacted legislation to implement certain 
provisions of the Convention: the Convention on Cultural Property 
Implementation Act ("CPIA" or "the Act"), Pub. L. 97-446, Title III, 96 Stat. 2350 
(1983) (codified at 19 U.S.C. § 2601 et seq.) (JA 57). It was signed into law by the 
President in January 1983. 

As the Senate Report recommending passage of the CPIA explained, the 
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Act provides the "domestic legal means necessary to carry out [the United 
States's] obligations" under the Convention with the aim of "promoting U.S. 
leadership in achieving greater international cooperation towards preserving 
cultural treasures that not only are of importance to the nations whence they 
originate, but also to a greater international understanding of our common 
heritage." S. Rep. (JA 122). 

Particularly relevant in this case are the provisions of the CPIA that address 
the United States's obligations arising under Article 9 of the Convention. Article 9 
permits a State Party "whose cultural patrimony is in jeopardy from pillage of 
archaeological or ethnological materials [to] call upon other States Parties" for 
assistance in protecting the requesting State's cultural heritage. UNESCO 
Convention, Art. 9 (JA 1 17). It provides that, in such circumstances, the relevant 
State Parties will "undertake ... to determine and to carry out the necessary 
concrete measures, including the control of exports and imports and international 
commerce in the specific materials concerned." Ibid. 

To that end, the CPIA authorizes the President to agree to impose 
restrictions on the import of the archaeological or ethnological materials of 
another State Party, pursuant to a bilateral or multilateral agreement executed in 
response to an Article 9 request. In significant part, the purpose of such 
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agreements is to reduce the incentive for further pillage of archaeological sites, 

including both existing and still undiscovered intact sites. See S. Rep. (JA 123). 

In passing the Act, Congress recognized that "the demand for cultural 

artifacts has resulted in the irremedial destruction of archaeological sites and 

articles, depriving the situs countries of their cultural patrimony and the world of 

important knowledge of its past." S. Rep. (JA 123-24). 1 Congress was keenly 

aware that allowing the entry of such artifacts "severely strains our relations with 

the countries of origin, which often include close allies." Id. (JA 124). The Senate 

Report, echoing the views of the State Department, thus concluded that the CPIA 

"is important to our foreign relations, including our international cultural 

relations." Ibid. 

B. Implementation of Article 9 of the Convention: 
The Process Established by the CPIA. 

1. Pursuant to Article 9, a State Party to the Convention on Cultural 

Property may request assistance from the United States to protect its cultural 

patrimony. See 19 U.S.C. § 2602(a)(3). If the President makes certain 

1 Earlier, in supporting UNESCO's adoption of the Convention, the U.S. 
delegate likewise expressed the view that Article 9 would "permit the states affected 
to determine by mutual agreement the measures that can be effective in each 
particular case to deal with" pillaging, as in "the case in which the international 
market for certain items has stimulated widespread illegal excavations destructive of 
important archaeological resources." S. Rep. (JA 126). 
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determinations, he may apply import restrictions to the relevant categories of 
archaeological or ethnological materials pursuant to a binding bilateral agreement 
(referred to by the State Department as a memorandum of understanding or 
"MOU") that the President negotiates with the requesting State. See id. 
§ 2602(a)(2)(A). 

a. The President first determines whether the cultural patrimony of the 
requesting State Party is, indeed, in jeopardy as a result of the pillaging of its 
archaeological or ethnological materials. 19 U.S.C. § 2602(a)(1)(A). The President 
also determines whether the State Party requesting assistance has taken steps, 
consistent with the Convention, to protect its own cultural patrimony; whether the 
United States 's imposition of import restrictions, in concert with similar 
restrictions imposed by other nations with significant imports in such materials, 
would be of substantial benefit in deterring a serious situation of pillage, and less 
drastic remedies are not available; and whether the imposition of import 
restrictions in these circumstances would be consistent with the general interest of 
the international community in the interchange of cultural property among nations 
for scientific, cultural, and educational purposes. 19 U.S.C. § 2602(a)(1); see also 
id. § 2602(c). 

The Senate Report on the CPIA observed that these determinations are 
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"intend[ed] ... to ensure that the United States will reach an independent 
judgment regarding the need [for] and scope of import controls." S. Rep. (JA 127) 
(noting the importance of the President's consideration of questions of "ownership 
and historical or scientific value"). The Senate Report acknowledged that such 
considerations "inherently preclude precise determination, given the goals of the 
Convention and the uncertain factual basis of them." Ibid. For this reason, the final 
determinations are "within the discretion of the President." Ibid.; see id. (JA 128) 
(observing that "a measure of Presidential judgment is required"). 

b. The CPIA supplies a definition for the phrase "archaeological or 
ethnological material of the State Party" that includes "object[s] of archaeological 
interest" "first discovered within" and "subject to export control by" the State 
Party." 19 U.S.C. § 2601(2). An "object of archaeological interest" is one that has 
"cultural significance," is at least 250 years old, and "was normally discovered as 
a result of scientific excavation, clandestine or accidental digging, or exploration 
on land or underwater." Ibid.; see S. Rep. (JA 125) (explaining that the definition 
is meant to "include objects which are typically regarded as archaeological . . . , 
without regard to whether the particular objects are discovered by excavation or 
exploration"). 

2. The President's decisionmaking authority under the CPIA has been 
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delegated to the State Department's Assistant Secretary for Educational and 
Cultural Affairs ("Assistant Secretary"). 2 It is thus the Assistant Secretary for 
Educational and Cultural Affairs who, as the President's delegee, is charged with 
making determinations under 19 U.S.C. § 2602 and deciding whether and to what 
extent to "provide U.S. cooperation towards protecting from the danger of pillage 
the archaeological or technological materials comprising the cultural patrimony of 
another State Party." S. Rep. (JA 126). 

3. In making her determinations, the Assistant Secretary considers 
recommendations from the Cultural Property Advisory Committee ("CP AC" or the 
Committee"), an 1 1-member committee established by the CPIA. 19 U.S.C. 
§ 2605(f). The Committee's members are appointed by the President and represent 
a range of interests and expertise in the public and private sectors - from 
archaeologists to those who are expert in the international sale of cultural 
property. 19 U.S.C. § 2605(b). 3 The Committee is tasked with reviewing Article 9 

2 See Exec. Order 12555 (Mar. 12, 1985) (JA 319); Delegation of Authority 
No. 234 (Oct. 1, 1999); Delegation of Authority No. 236-3 (Aug. 28, 2000). 

3 The Committee must include two members who represent the interests of 
museums; three members who are expert in archaeology, anthropology, ethnology, 
or related areas; three members who are expert in the international sale of 
archaeological, ethnological, or other cultural property; and three members who 
represent the interests of the general public. 19 U.S.C. § 2605(b) (also directing the 
President to designate a Chairman from the members of the Committee). 
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requests and offering its views on the various determinations to be made by the 
Assistant Secretary. 19 U.S.C. § 2605(f)(1). The Committee is supported in 
carrying out its responsibilities by State Department staff with relevant subject 
matter expertise. See 19 U.S.C. § 2605(e); U.S. State Dep't, 
http://exchanges.state.gov/heritage/culprop.html. The Committee prepares a 
report setting forth its findings and recommendation as to whether the United 
States should enter into or extend an MOU with a requesting State Party. 19 
U.S.C. § 2605(f)(l)-(2); id. § 2605(d) (providing that the Committee makes 
findings and recommendations by majority vote). When the Committee 
recommends in favor of an agreement, it also offers recommendation regarding the 
"terms and conditions" that the Committee "considers necessary and appropriate to 
include within such agreement, or apply with respect to such implementation, for 
purposes of carrying out the intent of the Convention." Id. § 2605(f)(4). In 
addition, the Committee generally identifies "archaeological or ethnological 
material of the State Party, specified by type or such other classification as the 
Committee deems appropriate, which should be covered by such agreement or 
action." Ibid. 

The Committee's report is submitted to the decisionmaker - the President's 
delegee, the Assistant Secretary for Educational and Cultural Affairs - and to 
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Congress. Id. § 2605(f)(6). 4 



4. In determining what, if any, action to take in response to a State Party's 
Article 9 request, the Assistant Secretary considers the request, Committee's views 
and recommendations, and any other relevant information, as well as outside 
comment. See 19 U.S.C. § 2602(f)(3). More broadly within the Department, the 
decisionmaker's consultative process may include members of her staff, legal 
counsel, officials in the relevant geographic political bureaus, and specialized staff 
with subject matter expertise. 

If the Assistant Secretary finds that the circumstances warrant the 
imposition of import restrictions under the CPIA, 19 U.S.C. § 2602, she may 
negotiate an MOU with the requesting State Party that may remain in effect for up 
to five years, 19 U.S.C. § 2602(b), and be subject to further extension in five year 



4 The CPIA renders the Committee subject to the provisions of the Federal 
Advisory Committee Act ("FACA"), except that the FACA requirements "relating to 
open meetings, public notice, public participation, and public availability of 
documents" do not apply to the Committee, "whenever and to the extent it is 
determined by the President or his designee that the disclosure of matters involved 
in the Committee's proceedings would compromise the Government's negotiating 
objectives or bargaining positions on the negotiations of any agreement authorized 
by [the CPIA]." 19 U.S.C. § 2605(h); see Gov't MTD 12-13 (D.E. 13-1). In addition, 
the CPIA provides for the confidential submission of information to the Committee. 
19 U.S.C. § 2605(i). The Committee's report, including its recommendations, and 
underlying research materials are not publicly available (although the Department of 
State has released several redacted Committee reports to the plaintiff through the 
FOIA process). 



11 



increments, id. § 2602(e). After entering into or extending an agreement, the State 
Department submits a report to Congress explaining that such action has been 
taken; if the action taken to enter into or to extend an MOU differs from that 
which the Committee recommended, an explanation is provided. 19 U.S.C. 
§ 2602(g). 

5. The categories of materials covered by the agreement and thus restricted 
from importation are published in the Federal Register, and that list - commonly 
referred to as the "Designated List" - is incorporated into the regulations of the 
U.S. Customs and Border Protection ("Customs" or "CBP") at 19 C.F.R. 
§ 12.104g. See 19 U.S.C. § 2604 (requiring the Department of Homeland Security, 
in consultation with the State Department, to publish the list of restricted 
materials 5 ). The State Department's specialists, who are familiar with the request 
review and negotiation process, prepare a preliminary compilation of the list. The 
list may refer to restricted materials "by type or other appropriate classification," 
but must be sufficiently specific as to give fair notice to importers of the scope of 
the restrictions, and allow Customs officials to identify materials covered by the 

5 The statute refers to the Treasury Secretary, but the role was transferred to the 
Secretary of Homeland Security pursuant to the Homeland Security Act of 2002, 
which transferred the U.S. Customs Service to the Department of Homeland Security. 
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terms of the MOU. Ibid.; see 19 C.F.R. § 12.104g (explaining that the Designated 
List offers a "complete description of specific items or categories of 
archaeological or ethnological material designated by the agreement as coming 
under the protection of the [CPIA]"). 

The CPIA restricts the import of designated material unless the importer can 
present a certification from the State Party that the export was lawful or can 
present "satisfactory evidence" that, as relevant here, the item was exported from 
the State Party before such material was designated under § 2604. 19 U.S.C. 
§ 2606(b); see id. § 2610. "Satisfactory evidence" may include declarations from 
the importer stating that "to the best of his knowledge" the item was exported from 
the State Party prior to its designation, along with "a statement by the consignor or 
person who sold the material to the importer which states the date, or if not 
known, his belief, that the material was exported from the State Party on or before 
the date such material was designated under section 2604." Id. § 2606(c)(2) 
(addressing scenarios in which the date of export is "not known"). See 19 C.F.R. 
§ 12.104c. 6 

6 Importation is also permitted when an importer offers evidence that the item 
was exported from the State Party at least ten years earlier and that the importer (or 
any related person) has had no interest, direct or indirect, in the material for more than 
one year. 19 U.S.C. § 2606(b). 
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If satisfactory evidence is not presented, the material is subject to seizure 
and forfeiture as provided for by 19 U.S.C. § 2606(b), § 2609, and § 2610. The 
CPIA expressly addresses the evidentiary requirements in a forfeiture action: the 
government must show that the seized property is a designated material listed 
under § 2604; once that prima facie case is established, the burden shifts to the 
claimant to show that the property is not subject to forfeiture. 19 U.S.C. § 2610; 
see, e.g., United States v. Eighteenth Century Peruvian Oil on Canvas Painting of 
Doble Trinidad, 597 F. Supp. 2d 618, 622-23 (E.D. Va. 2009). Forfeited items are 
first offered for return to the State Party. 19 U.S.C. § 2609(b). 
II. Factual Background 

A. Restrictions On Certain Coins Of Cypriot Types. 

Consistent with Article 9 of the Convention on Cultural Property and the 
procedures of the CPIA, the United States and Cyprus negotiated an MOU in July 
2002. As provided by the MOU, the United States applied import restrictions to 
certain categories of pre-classical and classical archaeological objects originating 
in Cyprus. 67 Fed. Reg. 47,447 (July 19, 2002). In August 2006, the two countries 
amended the 2002 MOU to include Byzantine ecclesiastical and ritual 
ethnological materials from Cyprus. 71 Fed. Reg. 51,724 (Aug. 31, 2006). 

In anticipation of the expiration of the 2002 MOU, Cyprus requested, by 
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diplomatic note, that the agreement be extended, and, in December 2006, the 
Department gave notice in the Federal Register of the proposal to extend. In 
January 2007, Cyprus requested by diplomatic note that the Designated List of 
restricted materials be amended to include certain coins of Cypriot types (i.e., 
certain coins minted in Cyprus). 

The State Department sought the views of the Cultural Property Advisory 
Committee on the request for renewal of the MOU. Although not required to do 
so, the Department also invited the Committee's views on the request for 
protections for certain ancient metal coins of Cypriot types. 7 The Committee's 
report was provided to the Assistant Secretary and to Congress. 

After considering the views and recommendations of the Cultural Property 
Advisory Committee, the Assistant Secretary determined that the extension of the 
MOU was justified; conditions warranted the imposition of import restrictions on 
various categories of pre-classical and classical archaeological material from 
Cyprus, including coins of Cypriot types. See 72 Fed. Reg. 38,470 (July 13, 2007) 
(JA 105); Determinations to Extend MOU with Cyprus, 5 (May 30, 2007) 

7 The Committee is not statutorily charged with reviewing a proposed 
amendment to the Designated List; the CPIA specifies only that revisions to a 
Designated List are subject to consultation between the Department of Homeland 
Security and the Department of State. 19 U.S. C. § 2604. Nonetheless, the Department 
of State invited the Committee's views. 
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(Addendum). The two countries formally extended a revised MOU for an 
additional five years in July 2007. See Cyprus-U.S. MOU (2007) (JA 103). 

Consistent with 19 U.S.C. § 2604, Customs regulations were amended to 
include certain coins of "Cypriot Types" dating from the 6th Century B.C. to 235 

A. D. as a subset of metal archaeological objects from Cyprus subject to import 
restriction. 8 

The amended list - effective as of July 16, 2007 - identifies coins issued by 
the ancient Cypriot kingdoms of Amathus, Kition, Kourion, Idalion, Lapethos, 
Marion, Paphos, Soli, and Salamis dating from the end of the 6th century B.C. to 
332 B.C.; coins issued by Cypriot mints during the Hellenistic period, from 332 

B. C. to approximately 30 B.C.; and provincial and local issues of coins from the 
Roman period from approximately 30 B.C. to 235 A.D. 72 Fed. Reg. 38,470 (JA 

1 1 1); see 19 C.F.R. § 12.104g. The Federal Register notice explained that the rule 
[publication] "involve[d] a foreign affairs function of the United States," and was 
therefore done "without notice or public procedure." 72 Fed. Reg. 38,470 (citing 5 
U.S.C. § 553(a)(1)) (JA 112). 

8 The Department of State explained in its media note announcing the MOU: 
"The illegal search for coins in Cyprus is exacerbated by metal detecting in a manner 
that has been highly destructive to the fragile archaeological deposits of the island." 
U.S. Dep't of State, Media Note of July 19, 2007 (Addendum). 
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B. Restrictions On Certain Ancient Chinese Coins. 

In May 2004, China requested an Article 9 agreement with the United States 
to restrict the import of various archaeological and ethnological materials from 
China. The request was provided to the Cultural Property Advisory Committee for 
its review, and the Committee deliberated during two separate meetings before 
submitting a report of its findings and recommendations regarding entry into an 
Article 9 agreement with China. See, e.g., U.S. Dep't of State, Bureau of 
Educational and Cultural Affairs, China - Additional Information (JA 74). In May 
2008, after considering the Committee's findings and recommendations, the 
Assistant Secretary "made the determinations required under the [CPIA] with 
respect to certain archaeological materials originating in China that are described 
in the designated list" published by the Department of Homeland Security 
("DHS"), in consultation with the State Department. 74 Fed. Reg. 2,838 (Jan. 16, 
2009) (JA 79). These included the Assistant Secretary's determination that the 
cultural patrimony of China was in jeopardy from the pillage of archaeological 
materials representing, inter alia, China's cultural heritage from the Paleolithic 
Period through the end of the Tang Dynasty. Ibid.; see id. (expressly noting that 
"[t]he Assistant Secretary ... found that the materials described in the 
determinations meet the statutory definition of 'archaeological material of the state 
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party'") (JA 80). In January 2009, China and the United States signed an MOU, 
with the United States agreeing to restrict the import of such materials. See U.S. 
Dep't of State, Bureau of Educational and Cultural Affairs, China - Additional 
Information (JA 74). 

DHS, following consultation with the State Department, then amended 
Customs regulations to "reflect the imposition of import restrictions on certain 
archaeological material from the People's Republic of China." 74 Fed. Reg. 2838 
(JA 78); see 19 C.F.R § 12.104g. The Designated List - effective January 16, 2009 
- "describes the types of archaeological articles to which the restrictions apply," 
and includes tool-shaped coins and other early media of exchange from the Zhou 
Dynasty; square-holed round coins from the Qin Dynasty; and other coins from the 
Han through Tang Dynasties. 74 Fed. Reg. 2838 (JA 87); see id. (acknowledging 
that the publication reflects a "foreign affairs function of the United States" and 
therefore was done "without notice or public procedures") (citing 5 U.S.C. 
§ 553(a)(1)) (JA 89). 
III. Plaintiffs Test Case 

A. Seizure of Plaintiff s Coins 

In April 2009, plaintiff-appellant the Ancient Coin Collectors Guild 
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purchased 22 9 ancient Chinese and Cypriot coins from Spink, a coin dealer in 
London. On April 15, 2009, plaintiff transported the coins from London to 
Baltimore with the intention of testing the validity of existing import restrictions. 
The invoice accompanying the coins identified each by type and indicated that 
each was minted in China or Cyprus, but provided no indication of when the coins 
first arrived in London (or any other information regarding the history of the 
coins). See D. Ct. Op. 12-13 (JA 438-49); Invoice (JA 14). 

Customs officials recognized that the coins matched items listed on the 
Designated Lists incorporated at 19 C.F.R. § 12.104g, and detained them pursuant 
to 19 C.F.R. § 12.104d. Customs provided plaintiff with the opportunity to present 
a certification of lawful export or other evidence establishing a right to entry in 
accordance with 19 C.F.R. § 12.104c and 19 U.S.C. § 2606(b). Am. Detention 
Notice (JA 1 1). Plaintiff "disclaimed any ability to present such evidence." D. Ct. 
Op. 13 (JA 439); see Response to Am. Detention Notice (JA 19). On July 20, 
2009, Customs seized the coins, and explained that - in light of plaintiffs 
representations - the items would be subject to summary forfeiture absent a 
request by plaintiff for judicial proceedings. Seizure Notice (JA 38-39); 19 C.F.R. 

9 Plaintiff refers to 23 coins, and the inventory submitted from Spink indicates 
that 23 coins were purchased (JA 14). The government's records, however, only 
indicate that 22 coins were subject to seizure (JA 38-39). 
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§ 12.104e(a); see D. Ct. Op. 13 (JA 439). In September 2009, plaintiff requested 
judicial forfeiture proceedings as provided for by 19 C.F.R. § 162.47 (JA 52-56). 
Consistent with 19 C.F.R § 162.47, the matter was then referred to the U.S. 
Attorney's Office for the District of Maryland. 
B. Procedural History 

Plaintiff did not await the commencement of judicial forfeiture proceedings 
by the U.S. Attorney's Office. 10 Rather, on February 1 1, 2010 - five months after 
requesting such proceedings - plaintiff commenced this suit to challenge the 
seizure of its ancient Chinese and Cypriot coins. See D. Ct. Docket (JA l). 11 

After the government moved to dismiss, plaintiff filed an amended 
complaint on July 15, 2010. Plaintiff urged the district court to invalidate the 
government's restrictions on the import of such coins. Plaintiff sought to challenge 
the Assistant Secretary's fact-finding underlying her decision to impose 
restrictions and sought to challenge the Designated Lists, which describe in detail 

10 Recognizing the volume of forfeitures Customs must address, Congress has 
not subjected forfeiture proceedings under Title 19, such as CPIA proceedings, to the 
time limits imposed by the Civil Asset Forfeiture Reform Act ("CAFRA"). 19 U.S. C. 
§ 983©. 

11 In light of this litigation, judicial forfeiture proceedings have not advanced. 
Contrary to plaintiffs assertion (PI. Br. 21), plaintiffs property has not yet been 
forfeited. 
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the coins and other archaeological materials subject to import restrictions. Plaintiff 
alleged that the lists improperly identified restricted materials "based on their 
type," Am. Compl. 44 (JA 178), and maintained that the government must be 
required to trace each putative import back to its place of discovery (referred to by 
plaintiff as the item's "find spot[]") before it can be seized. Am. Compl. 44 (JA 
178). Plaintiff also alleged that, based on "information [it] received in response to 
a FOIA request," it believed that "China never formally requested import 
restrictions on coins," and that the resulting restrictions were invalid on this basis. 
Am. Compl. 1 44, 13 (JA 147). 

The government renewed its motion to dismiss, urging that judicial review 
of plaintiffs claims was not available, and, further arguing that, even if review 
were available, plaintiff stated no claim for relief. See D. Ct. Op. 29 & n.21 (JA 
455). 

Following a hearing, the court granted the motion. The court considered the 
question of subject matter jurisdiction, and determined that jurisdiction arose 
under 28 U.S.C. § 1356, which provides federal "district courts with original 
jurisdiction, exclusive of the courts of the States, of any seizure." D. Ct. Op. 16, 20 
(JA 442, 446). The court rejected plaintiffs challenges under the APA, concluding 
that plaintiff stated no claim for which review was available or relief could be 
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granted. Id. at 29, 44 (JA 455, 470). Nevertheless, the court considered plaintiffs 
claims that the defendants acted outside the scope of their authority under the 
rubric of "ultra vires" review. Id. at 31, 44-45 (JA 457, 470-71). 

The court rejected plaintiffs contention that a coin of a type that concededly 
appears on a Designated List of restricted archaeological materials must be 
permitted entry to the United States if the putative importer asserts that he or she 
does not know where the item was first unearthed or otherwise discovered. 
Plaintiff argued that such a coin cannot be subject to seizure and forfeiture unless 
the government can trace the coin's history to show that it was first discovered 
within the boundaries of the relevant State Party. The court recognized that 
plaintiffs interpretation of the CPIA's requirements would turn the statutory 
scheme on its head. Id. at 35 (JA 461). 

The court also rejected plaintiffs claim that the defendants exceeded their 
authority by imposing restrictions on Chinese coins, purportedly without a request 
from China to do so. The court observed that the CPIA requires only that, before 
an Article 9 agreement is contemplated, a request must be received from a State 
Party and a notice of that request be published in the Federal Register. It is 
undisputed that both events occurred here. Id. at 37 (citing 69 Fed. Reg. 53,970 
(Sept. 3, 2004)) (JA 463). The court recognized that the CPIA does not require the 
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initial request to "include a detailed accounting of every item eventually covered 
by an Article 9 agreement," or require the government to publish the request 
"verbatim" in the Federal Register. Ibid. Because the government's Federal 
Register notice demonstrates that the requirements of the CPIA were satisfied, the 
district court dismissed plaintiffs claim. 

SUMMARY OF ARGUMENT 

The Convention on Cultural Property Implementation Act ("CPIA") 
authorizes the President to agree to enter into agreements with other nations to 
protect their cultural patrimony and curb the ongoing pillaging of archaeological 
sites. Pursuant to the CPIA and the international convention that it implements, the 
United States has entered into memoranda of understanding with Cyprus and 
China. In consequence, the United States has precluded several types of 
archaeological items including certain types of ancient Cypriot and Chinese coins. 

Plaintiff sought to import 22 ancient Cypriot and Chinese coins which are 
concededly of the types designated in Customs regulations, and Customs agents 
duly seized the coins in accordance with the statute. In this action, plaintiff 
contests that seizure, claiming that the import restrictions on these coins are 
unlawful. 

This Court should decline plaintiffs invitation to review its claims. The 
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CPIA and its implementing regulations provide for judicial forfeiture proceedings. 
Plaintiff has invoked those procedures, but they have not occurred as this litigation 
has been ongoing. Plaintiff does not explain why its arguments should not be 
considered in the forum designated by Congress. 

Even apart from that threshold question, plaintiffs request for extra- 
statutory ultra vires review and review under the Administrative Procedures Act 
misconceives the appropriate scope of judicial review. The CPIA purports to 
authorize the negotiation of agreements with foreign nations and consequent 
import restrictions. The structure and text of the statute, which contemplate 
discretionary determinations by the President or his delegee, do not suggest that 
Congress intended review under the APA of these decisions, which are imbued 
with foreign policy concerns. For similar reasons, it would be anomalous to create 
extra-statutory review procedures here. 

If the Court concludes that some form of judicial review is nevertheless 
appropriate in these proceedings, it should affirm the district court's conclusion 
that plaintiff has not stated a viable claim. Plaintiffs primary contention is that its 
22 ancient Cypriot and Chinese coins were unlawfully seized based on their 
"type." Plaintiff urges that, although the coins appear on the Designated Lists of 
restricted materials published by Customs, the coins must be allowed entry to the 
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United States unless the government can prove, on a coin by coin basis, that each 
was first unearthed in Cyprus or China. PL Br. 22; see Am. Compl. 44 (JA 178). 
The district court correctly concluded that plaintiffs proposed scheme lacks any 
basis in the statute. 

Contrary to plaintiffs assertions, the CPIA expressly anticipates that the 
"archaeological . . . material of the State Party" will be subject to restrictions based 
on "type or other appropriate classification." 19 U.S.C. § 2604; see also id. 
§ 2605(f)(4). In turn, the CPIA defines "archaeological material of the State Party" 
as being, inter alia, "first discovered" in the State Party. 19 U.S.C. § 2602(1). The 
question of "first discovery" is thus addressed by the State Department when 
determining what "archaeological material" is to be covered by a given MOU and 
thus included on the Designated List of restricted materials. Id. § 2602(a)(2). The 
Assistant Secretary exercised her judgment and discretion under the CPIA in 
determining that certain types of ancient Cypriot and Chinese coins qualify as the 
"archaeological material of the State Party" and applying import restrictions to 
them. As the district court concluded, plaintiffs approach can not be reconciled 
with the plain terms of the Act, is unworkable, and "would undermine the core 
purpose of the CPIA." D. Ct. Op. 35 (JA 461). 

Finally, the district court correctly rejected plaintiffs request for discovery 
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with regard to the precise contents of China's diplomatic note requesting that the 
United States impose import restrictions under Article 9 of the Convention on 
Cultural Property. The United States has met all of its statutory obligations, and is 
not required to make such information public. 

STANDARD OF REVIEW 
The grant of the government's motion to dismiss is subject to de novo 
review. 

ARGUMENT 

Since 1972, State Parties to the Convention on Cultural Property have 
worked together to combat international trade in illicit cultural artifacts in a 
coordinated effort to protect existing and as-yet-undiscovered archaeological sites 
and the cultural patrimony they contain. Article 9 of the Convention permits a 
State Party "whose cultural patrimony is in jeopardy from pillage of 
archaeological or ethnological materials [to] call upon other States Parties" for 
assistance (JA 117). The relevant State Parties "undertake ... to determine and to 
carry out the necessary concrete measures, including the control of exports and 
imports and international commerce in the specific materials concerned." Ibid. 

The Convention on Cultural Property Implementation Act ("CPIA") 
authorizes the President to restrict the import of particular archaeological 
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materials, when appropriate, in response to Article 9 requests from other State 
Parties. 19 U.S.C. § 2602(a)(1); see id. § 2602(c); S. Rep. (JA 127-28) 
(recognizing that such determinations require the exercise of "Presidential 
judgment"). The State Department, to which the President has delegated his 
decisionmaking authority under the CPIA, engaged in diplomatic discussions with 
Cyprus and China in response to Article 9 requests and subsequent diplomatic 
notes, and entered into MOUs with both nations. In consequence, Customs has 
placed import restrictions on a number of categories of cultural patrimony of both 
countries, including the coins at issue in this case. 

In March 2009, plaintiff - the Ancient Coin Collectors Guild - purchased 
and attempted to import 22 ancient coins, which are conceded to be varieties 
designated, in accordance with the United States' s MOUs with Cyprus and China, 
as archaeological artifacts subject to CPIA restrictions. To import the coins into 
the United States, plaintiff needed only to show that the coins had left Cyprus or 
China before the effective dates of the relevant Designated Lists. 19 U.S.C. 
§ 2606(c)(2); see 19 C.F.R. § 12.104c. Plaintiff declined to offer any declaration 
to that effect, claiming that it could not offer the evidence required by the statute 
because it did not know whether the coins had been "first found in the ground of 
either China or Cyprus." Ltr. to Customs (JA 19). But the CPIA quite plainly does 
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not require plaintiff to know where the coins were "first found in the ground"; all 
that was required was information as to the whereabouts of the Cypriot coins as of 
July 16, 2007 and of the Chinese coins as of January 16, 2009. 

Because plaintiff asserted that it could not produce any evidence that would 
permit importation under the statute, the seized coins qualified for summary 
forfeiture. The coins were not summarily forfeited, however, because plaintiff 
invoked the judicial forfeiture procedures established by 19 U.S.C. § 1618 and 
§ 2609. See 19 C.F.R. § 162.47. Then, five months later - before those 
proceedings commenced - plaintiff initiated this suit. 

I. Plaintiffs Claims Are Not Properly Subject To Review. 

A. Judicial Forfeiture Proceedings Provided For By The CPIA 
Offer The Proper Forum For Plaintiffs Challenges. 

As a threshold matter, if plaintiff believes that Customs unlawfully seized 
plaintiffs coins, the proper forum in which to address that issue is the judicial 
forfeiture proceeding provided for by the CPIA. Plaintiff filed suit in the district 
court, however, seeking review under the Administrative Procedure Act ("APA") 
and based on extra-statutory ultra vires review. 

The APA authorizes judicial review of agency action only "for which there 
is no other adequate remedy in a court." 5 U.S.C. § 704. The circumstances in 
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which extra-statutory review is available are similarly limited. See, e.g., Rhode 
Island Dept. of Environmental Management v. United States, 304 F.3d 3 1 , 42-43 
(1st Cir. 2002) (citing Bd. of Governors of Fed. Reserve Sys. v. MCorp Fin. Inc., 
502 U.S. 32, 43 (1991)). 

Here, however, Congress has expressly provided for challenges to the 
seizure and forfeiture of materials under the CPIA through the established 
mechanism of administrative or judicial forfeiture proceedings. See Slocum v. 
Mayberry, 15 U.S. 1, 10 (1817) (explaining that a forfeiture action is the 
appropriate forum to determine whether a "seizure is to be deemed rightful or 
tortious"). The CPIA's provisions regarding seizure and forfeiture, in concert with 
the pre-existing statutory scheme addressing forfeiture proceedings, set forth a 
process by which claimants may contest a threatened forfeiture. See 19 U.S.C. 
§§ 1607, 1610, 1618, 2606(b), 2609, 2610; see also 19 C.F.R. §§ 12.104c, 
12.104e, 162.45, 162.47. 

Moreover, the CPIA addresses the government's evidentiary burden in a 
judicial forfeiture proceeding: the government must establish that the seized 
property is material that has been designated as restricted under § 2604. 19 U.S.C. 
§ 2610. After this initial showing, the burden shifts to the claimant to show that 
the property is not subject to forfeiture, or to establish an applicable affirmative 
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defense. Id.; see, e.g., Eighteenth Century Peruvian Oil on Canvas Painting, 597 
F. Supp. 2d at 622-23. 

Plaintiff cannot properly circumvent the statutory scheme established by 
Congress by asking a district court to review this seizure under the APA and under 
the rubric of ultra vires review and - as discussed infra - to further confound 
Congress's intent by asking the court to disregard the burden of proof established 
by the CPIA. 

B. The Text And Structure Of The CPIA Confirm That The 
Ultra Vires Review And APA Review Plaintiff Seeks 
Are Inappropriate. 

As discussed below, the language and structure of the CPIA make clear that 

the extra- statutory ultra vires review and APA review sought by the plaintiff are 

unavailable. 

Plaintiff urges that inclusion of certain Cypriot and Chinese coins on the 
Designated Lists was improper. As the district court explained, the "categories of 
materials subject to CPIA import restrictions are set by the State Department and 
the requesting state party in the applicable Article 9 agreements." D. Ct. Op. 44 
(JA 470). The State Department's specialists, who are familiar with the request 
review and negotiation process, then prepare a preliminary compilation of the 
Designated List. The Department of State's draft list takes into account the history 
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of the restrictions, information from the requesting state, the Committee's report, 
and scholarly research. The publication of the Designated List identifying the 
restricted materials is undertaken by DHS's Custom and Border Protection 
following the initial compilation by the Department of State. 12 The list is 
published as a final rule amending Customs regulations at 19 C.F.R. § 12.104g. It 
is not subject to the APA's notice and comment rulemaking requirements because 
it involves a "foreign affairs function" of the United States. 5 U.S.C. § 553(a)(1). 

Thus, as the district court recognized and the plaintiffs appeal reflects, the 
claim here, at bottom, is that the State Department acted unlawfully when it asked 
Customs to place the Cypriot and Chinese coins on the Designated Lists. 13 In 
advancing that argument, plaintiff ignores the limits of judicial review available, 
and - as we discuss infra Section II. A - fundamentally misunderstands the CPIA's 
statutory scheme. 

12 The district court noted that plaintiff "acknowledges that the decisions to 
include coins in the Cypriot and Chinese designated lists were made by the State 
Department, not by Customs." D. Ct. Op. 44 (JA 470). 

13 Accordingly, the district court correctly found plaintiff did not state any 
cognizable claim for relief against Customs. See D. Ct. Op. 44 (JA 470) (concluding 
that plaintiff did "not allege any actions arguably attributable to Customs that would 
violate the APA and therefore [did] not state a claim under the APA on which relief 
can be granted"); id. at 45 (JA 471) (explaining that any ultra vires claims against 
Customs restated the APA claims and would be dismissed for the same reason). 
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1. Extra-Statutory Ultra Vires Review. 

Plaintiff asserts that extra-statutory ultra vires review is appropriate, but 
offers no reason to conclude that a court should undertake the searching level of 
review it seeks, particularly of the way in which the President and the State 
Department conduct foreign affairs and meet the United States 's obligations under 
the Convention on Cultural Property. 

Extra- statutory ultra vires review is limited to an evaluation of whether an 
agency's actions fall within the bounds proscribed by statute. See, e.g., U.S. Dept. 
of Interior v. 16.03 Acres of Land..., 26 F.3d 349, 355 (2d Cir. 1994) (explaining 
that "the courts' role in applying the 'ultra vires' standard is limited to examining 
the four corners of the statute that gives the officials the power to act and 
determining whether the officials have complied with the statute's language," and 
contrasting this review with an examination of the "manner in which" an official 
exercises that authority); see also PL Br. 13 (acknowledging the relatively narrow 
nature of ultra vires review). 

Plaintiff does not allege - as it cannot - that the Assistant Secretary failed to 
adhere to the decisionmaking process set out by the CPIA. It is uncontroverted 
that the Assistant Secretary reviewed the findings and recommendations of the 
Cultural Property Advisory Committee before making all of the determinations 
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necessary to support entering into MOUs placing import restrictions on certain 
archaeological and ethnological materials of Cyprus and China. This included 
determinations that their cultural patrimony was in jeopardy as a result of the 
pillaging of their archaeological materials; that imposing restrictions "would be of 
substantial benefit in deterring a serious situation of pillage and remedies less 
drastic [were] not available"; and that there was adequate evidence that the 
"application of import restrictions as set forth in th[e] final rule[s would be] 
consistent with the general interests of the international community." 74 Fed. Reg. 
2838 (JA 79); see 72 Fed. Reg. 38,470 (JA 107). The Assistant Secretary also 
found that the "materials described in the determinations meet the statutory 
definition of 'archaeological material of the state party.'" 74 Fed. Reg. 2838 (JA 
80). 

Plaintiff nevertheless seeks a remand for "consideration of whether the 
Assistant Secretary, ECA operated outside the law despite the[] statutory 
limitation on her discretion." PL Br. 16. This argument not only misapprehends the 
ultra vires standard, but also overlooks the nature and breadth of the grant of 
decisionmaking authority at issue here. 

The CPIA provides the President with broad power to apply import 
restrictions pursuant to MOUs he enters into with foreign States in furtherance of 
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the United States 's obligations under the Convention on Cultural Property and 
with the goal of "promoting U.S. leadership" in the preservation of cultural 
treasures." S. Rep. (JA 122). Congress recognized that allowing illicitly excavated 
and trafficked artifacts to enter into the United States, thereby permitting a market 
in such goods, threatened our relationships with other nations, and that this 
legislation was thus '"important to our foreign relations.'" S. Rep. (JA 124) 
(quoting State Dep't comments); see also ibid, (explaining that the issues raised by 
the import of cultural goods are "distinct from the normal concerns of the 
reciprocal trade agreements program or U.S. trade law"). 

The CPIA framework ensures that the President exercises "independent 
judgment regarding the need [for] and scope of import controls," and that 
countries requesting assistance "have the benefit of knowing what minimum 
showing is required to obtain the full range of U.S. cooperation authorized by [the 
CPIA]." S. Rep. (JA 127). As the Senate Report observed, the President's 
threshold determinations under the CPIA are complex judgments that "inherently 
preclude precise determination, given the goals of the Convention and the 
uncertain factual basis," ibid., and thus are "within the discretion of the President," 
id. (JA 127-28). 

The provisions of the CPIA confirm that Congress recognized that these 
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judgments are imbued with foreign policy concerns. See, e.g., 19 U.S.C. 
§ 2602(a)(1) (requiring the decisionmaker to determine, e.g., whether "the cultural 
patrimony of the State Party is in jeopardy," and what constitutes"substantial 
benefit in deterring a serious situation of pillage"); id. § 2602(c)(2) (affording the 
President flexibility by establishing an exception to the requirement that import 
restrictions be imposed as part of a concerted multilateral effort); id. § 2605(i) 
(addressing the confidentiality of information provided to CPAC, and thus 
eventually available to the decisionmaker). The CPIA contemplates that the 
President may choose not to conclude an MOU even when he determines that 
import restrictions would be fully consistent with the CPIA. See 19 U.S.C. 
§ 2602(a). The Designated Lists are published without notice and comment 
rulemaking because they reflect the "foreign affairs function" of the United States. 
E.g., 72 Fed. Reg. 38,470 (JA 1 12). Rather than involve the courts in an inquiry 
into the conduct of foreign affairs, Congress provided for political review by 
requiring the CPAC to share its reports with Congress, and requiring the President 
to report actions taken to Congress. 19 U.S.C. §§ 2605(f), 2602(g). See D. Ct. Op. 
27-28 (JA 453-54) (describing the foreign policy considerations implicated by 
decisionmaking under the CPIA). 

In sum, the determinations made by the President or his delegeee reflect 
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necessarily indeterminate calculations and the balancing of multiple important 
interests, including the United States 's foreign relations interests. In such 
circumstances, it would be anomalous to undertake, as plaintiff urges, extra- 
statutory ultra vires judicial review of the basis for those determinations. United 
States v. George S. Bush & Co., 310 U.S. 371 (1940) is instructive: the Tariff Act 
authorized the President to approve rates of duty proposed by the Tariff 
Commission (a matter of foreign relations-interest) if he judged such rates 
'"necessary to equalize such differences in [domestic and foreign] costs of 
production.'" Id. at 376-77 (quoting Tariff Act, § 336(c)). The Supreme Court 
concluded that it lacked authority to review that judgment. Id. at 379-380 ("For the 
judiciary to probe the reasoning which underlies this Proclamation would amount 
to a clear invasion of the legislative and executive domains."). See, e.g., Motions 
Systems Corp. v. Bush, 437 F.3d 1356 (Fed. Cir. 2006) (per curiam) (holding that 
the President's decision to deny import relief under the U.S. -China Relations Act 
was not subject to judicial review). Although plaintiff urges that judicial review is 
precluded only where Congress has granted "unbridled" decisionmaking authority, 
PI. Br. 15, judicial review in cases such as United States v. George S. Bush & Co., 
310 U.S. 371 (1940), was precluded even though the underlying statutes "limited 
to some degree the President's discretion" by requiring the President to make 
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particular findings. See Motions Systems Corp., 437 F.3d at 1360-62. 14 Here, as in 
other cases touching on the "international field," the congressional delegation is 
entitled to "a broad construction." American Ass 'n of Exporters and Importers v. 
United States, 751 F.2d 1239, 1247 (Fed. Cir. 1985) (citation omitted); see also 
Florsheim Shoe Co. v. United States , 744 F.2d 787, 795-97 (Fed. Cir. 1984) 
(stressing that the case concerned "a statute giving broad discretionary authority to 
the President in a field trenching very closely upon foreign affairs and on our 
relations with other countries," and concluding that the resulting fact-findings, 
including the motives for action, were not subject to review). 



"Plaintiffs citations to Chamber of Commerce v. Reich, 74 F.3d 1322, reh 'g 
en banc denied, 83 F.3d 439 (D.C. Cir. 1996), and Mountain States Legal Found, v. 
Bush, 306 F.3d 1132 (D.C. Cir. 2002), do not advance the plaintiffs position. In 
Reich, the court did not address the availability or scope of review for determinations 
assigned by Congress to the President, but rather the review of separate regulations 
adopted by the Secretary of Labor to implement a Presidential decision. (The 
President, pursuant to the Federal Property and Administrative Services Act of 1949, 
issued an Executive Order barring federal agencies from contracting with employers 
that had hired permanent replacements for lawfully striking employees. 74 F.3d at 
1324. Reich concerned the review of a separate, domestic agency regulation 
implementing that Order. Id. at 1329, 1331 n.4.) In Mountain States, the court 
concluded that a request for judicial review "to ensure that substantial evidence 
existed to support the President's issuance of [a proclamation regarding national 
monuments]" failed to state a claim "that the President acted beyond his authority 
under the Antiquities Act." 306 F.3d at 1 134, 1 137 (observing that, in light of this, 
there was no reason to consider further the "question of the availability or scope of 
review for exceeding statutory authority"). 
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2. APA Review Is Unavailable Because The CPIA Precludes 
Judicial Review And Agency Action Is Committed to 
Agency Discretion by Law. 

If plaintiff were challenging any final agency action by the State 
Department, 15 many of the same considerations that preclude extra-statutory ultra 
vires review would support the conclusion that APA review is precluded under 5 
U.S.C. § 701(a). The APA does not apply "to the extent that - (1) statutes 
preclude judicial review; or (2) agency action is committed to agency discretion 
by law." 5 U.S.C. § 701(a). 

The Supreme Court has explained that APA review may be foreclosed by 
virtue of "the collective import of legislative and judicial history behind a 
particular statute . . . [or] by inferences of intent drawn from the statutory scheme 
as a whole." Block v. Community Nutrition Inst., 467 U.S. 340, 349 (1984). 
Applying § 701(a)(2), courts have recognized a presumption against judicial 



15 As noted supra, on appeal, plaintiff does not pursue APA review of the 
Assistant Secretary's decisionmaking. Plaintiff purports to seek APA review for 
other actions by the State Department but identifies no final agency action by the 
Department. Contrary to plaintiffs contentions, the conduct of diplomacy is not 
subject to review in the form of an APA challenge to the actions of Customs. On the 
contrary, actions by Customs in implementing the statute are subject to review under 
the forfeiture procedures where, when necessary, the State Department may provide 
submissions responding to an as-applied challenge. See D. Ct. Op. 44 (JA 470) 
(finding that plaintiff stated no cognizable claim relief against Customs). 
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review of agency decisions requiring a "complicated balancing of a number of 
factors which are peculiarly within [the agency's] expertise." Lincoln v. Vigil, 508 
U.S. 182, 193 (1993) (internal quotation marks omitted); see also, e.g., 
Dorsey v. Housing Authority of Baltimore City, 984 F.2d 622, 633 (4th Cir. 1993) 
(noting that where guidelines do not provide '"standards which govern the 
threshold decision,'" the decision may be found to be committed to agency 
discretion) (citation omitted). Moreover, in determining whether review is 
precluded by § 701(a)(2), courts consider whether the decision at issue is of a type 
that has traditionally been left to agency discretion. See, e.g., Heckler v. Chaney, 
470 U.S. 821, 832 (1985). And, importantly, courts have noted that one such area 
is "matters touching on . . . foreign affairs." Saavedra Bruno v. Albright, 197 F.3d 
1153, 1162 (D.C. Cir. 1999) (citing Dep 't of the Navy v. Egan, 484 U.S. 518, 527 
(1988)); see also, e.g., Jensen v. Nat'l Marine Fisheries Serv., 512 F.2d 1 189, 
1191 (9th Cir. 1975). 

Looking to "the statutory scheme as a whole," the text, structure, and history 
of the CPIA - described supra - militate against the APA review plaintiff seeks. 
Moreover, the State Department's role in the development of any MOU or in the 
compilation of a Designated List fits easily within the well-recognized exception 
from APA review for agency actions "committed to agency discretion." While 
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§ 2604 calls for the publication of a Designated List, it states only that the State 
Department shall be involved in "consultation" and provides no substantive 
guidance as to the Department's role or as to the process by which the Assistant 
Secretary's decisionmaking and the provisions of the relevant MOU should be 
converted into a regulatory list. 19 U.S.C. § 2604 (providing that DHS, "after 
consultation" with the State Department, "shall by regulation promulgate (and 
when appropriate shall revise) a list of the archaeological or ethnological material 
of the State Party covered by the agreement . . ."). 

In sum, where, as here, an agency must balance complex factors on the basis 
of specialized knowledge and frequently confidential information in a field of 
foreign relations, on a matter over which the President plainly has foreign affairs 
authority, which he has committed to expert agency discretion, APA review is 
precluded. 

II. Plaintiffs Claims Are, In Any Event, Without Merit. 

A. The State Department Lawfully Determined That Certain 
Ancient Coins Constitute Archaeological Materials Of 
Cyprus And China. 

Assuming that review is available, the district court correctly rejected 

plaintiffs contention that the government should not be permitted to seize its 

ancient Cypriot and Chinese coins without establishing that each coin was "first 
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discovered within" Cyprus or China, respectively. 19 U.S. C. § 2601(2). 

The Act explains that archaeological material of a State Party comprises 
"object[s] of archaeological interest" "first discovered within," and "subject to 
export control by, the State Party." 19 U.S.C. § 2601(2). When considering an 
Article 9 request, the Assistant Secretary - informed by the foreign government's 
request, the Committee's review and recommendation, and any other relevant 
information, as well as outside comment - identifies the relevant archaeological 
material of the requesting State Party, and thus what types of materials properly 
fall within the terms of any resulting MOU. It is undisputed that the Assistant 
Secretary did so here, concluding that the designated coin-types constitute 
archaeological materials of the relevant State Parties. See, e.g, 74 Fed. Reg. 2838 
(JA 80) (noting that "[t]he Assistant Secretary ... found that the materials described 
in the determinations meet the statutory definition of 'archaeological material of 
the state party'"). 

1. Plaintiff has suggested that the seizure of its 22 ancient coins was 
improper because it was based on Designated Lists that identify the coins by 
"type," Am. Compl. 44 (JA 178), and urges that, to justify seizing the coins, the 
government should have been required to produce documentary evidence of the 
so-called "find spots" for each of the coins, PI. Br. 21. 
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The clear language of 19 U.S.C. § 2604, however, permits the listing of 
"archaeological or ethnological material of the State Party covered by the 
[underlying MOU]" "by type or other appropriate classification." 19 U.S.C. 
§ 2604; see S. Rep. (JA 125) ("Where a State Party's cultural patrimony is in 
jeopardy from pillage of identified types of archaeological or ethnological 
materials, the parties agree to apply import controls or other appropriate corrective 
measures." (emphasis added)). Indeed, it is difficult to fathom how else the 
government might promulgate a list of restricted materials that would provide due 
notice to Customs agents and the public. 16 

As the district court found, cause to detain plaintiffs coins was readily 
established by the invoice submitted by the plaintiff and the undisputed match 
between plaintiffs coins and the coin-types specified on the Designated Lists. D. 
Ct. Op. 22 (JA 448); see United States v. An Antique Platter of Gold, 991 F. Supp. 
222, 228 (S.D.N. Y. 1997) (applying probable cause standard to civil forfeiture 
action). Consistent with § 2606(b), plaintiff was given an opportunity to show that 



16 Here, for example, the designation of coins included entries such as: "III. 
Metal . . . D. Coins of Cypriot Types ... 3. Provincial and local issues of the Roman 
period from c. 30 B.C. to 235 A.D. Often these have a bust or head on one side and 
the image of a temple (the Temple of Aphrodite at Palaipaphos) or statue (statute of 
Zues Salminios) on the other," 72 Fed. Reg. 38,470 (JA 1 1 1). 
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the coins were entitled to entry, but declined to do so, and, accordingly, the coins 
were seized. The next step in the process was to be a judicial forfeiture 
proceeding; as a result of this ongoing litigation, no forfeiture proceedings have 
been commenced. Should the government affirm the district court's judgment, 
those proceedings will occur, and the evidentiary burden imposed by § 2610 will 
apply. That provision will require the government to show that plaintiffs coins 
appear on the Designated List promulgated under § 2604, and plaintiff will have 
an opportunity to argue that the coins are not properly subject to forfeiture. In 
bringing this suit, plaintiff effectively asked the district court to overlook 
§ 2606(b) and to revise the language of § 2610. The district court properly refused 
to do so. 

Plaintiff insists, however, that to effectuate a lawful seizure of its coins the 
government must either "(1) establish[] by undisputed scholarly evidence that the 
coins placed on the designated lists could only have been discovered in Cyprus or 
China," or "(2) demonstrat[e] by documentary evidence that the coins CBP seized 
were in fact first discovered in Cyprus or China." PL Br. 22. It is plaintiffs 
position that the government can only satisfy the "first discovered requirement" in 
these two ways. Ibid. Plaintiffs amici, representing professional coin dealers and 
others involved in coin collection, echo this contention: "CBP's burden of 
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probable cause in the seizure and forfeiture case of these coins can only be met if 
CBP can show evidence that the coins were actually (based on documentary 
evidence) or could only have been (based on scholarly evidence) 'first discovered 
within' Cyprus or China." Amicus Br. of Int'l Ass'n of Professional Numismatists, 
et al. 9. 

This argument essentially restates plaintiffs view that import restrictions 
cannot apply by category. The statute nowhere imposes the type of burden 
contemplated by plaintiff and its amici. Under the statute, the State Department 
must exercise discretion in assessing a State Party's request for restrictions on its 
archaeological material, and this including assessing what materials constitute the 
"archaeological or ethnological materials of the State Party," as that term is 
statutorily defined. 19 U.S.C. § 2601(2). The State Department does so based on 
all available evidence as to the likelihood of first discovery in a given State. See S. 
Rep. (JA \21). X1 This approach is wholly consistent with the purpose of § 2601(2) 
and the objectives of the CPIA, which recognizes the need to protect cultural 
patrimony at both existing and as-yet-undiscovered archaeological sites. 



17 The incentives to do so with care abound - not least of all, there is the fact 
that the United States agrees to return forfeited archaeological and ethnological 
materials of a State Party to that State. 19 U.S.C. § 2609(b). 
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Moreover, to the extent it is deemed subject to judicial review, the Assistant 
Secretary's interpretation of the "first discovered" requirement must be afforded 
substantial deference. 18 

2. Plaintiffs assertion of "constitutional concerns" adds nothing to 
plaintiffs argument. PI. Br. 27. Plaintiff asserts that the import restrictions at issue 
"impinge on collectors' access to information materials" in a "grossly overbroad" 
manner and are thus "constitutionally suspect under both the First and Fifth 
Amendments." Id. at 28. Contrary to plaintiffs characterization, the CPIA does 
not ban the sale of ancient coins or prevent individuals from accessing the 
information they offer. Rather, the Act allows the importation of the designated 
coins when particular requirements, which are designed to prevent the illicit 



18 Plaintiff suggests (Br. 26-27) that the Assistant Secretary's approach is 
inconsistent with comments made by the State Department's Deputy Legal Adviser 
in 1979. In fact, the Deputy Legal Adviser's comments did not articulate the 
government's approach to the "first discovered" requirement, but responded to the 
question of whether ancient coins might be restricted under the CPIA. H.R. Rep. 96- 
3403 (1 979) (JA 250). The Deputy Legal Adviser acknowledged that coins "may well 
come within the definition" of archaeological and ethnological material, and opined 
only that it seemed unlikely that the United States would have reason to include 
coins. Ibid. The threat to cultural patrimony posed by the looting of coins has grown 
significantly since 1979, however; much of this is attributable to advances in metal 
detectors, which have facilitated unauthorized digging for ancient coins and, as a 
result, the destruction of intact archaeological sites. Cf. U.S. Dep't of State, Media 
Note of July 19, 2007 (Addendum). 
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trafficking of ancient artifacts that are under threat from pillage or looting, are 
satisfied. It is contrary to no recognized constitutional interest. See Gov't Reply 
21-22 (D.E. 25). 

B. Plaintiff Is Not Entitled To Discovery Regarding China's 
Article 9 Request. 

Plaintiffs amended complaint alleged that "China never formally requested 

import restrictions on coins," and urged that the government's restrictions on 

Chinese coins should thus be deemed invalid. Am. Compl. 1 44 (JA 147). The 

amended complaint claimed that, as a factual matter, this contention was based on 

"information it received in response to a FOIA request." 19 Id. ]f 44 (JA 147). But 

plaintiff did not point to any particular documents or materials, and, in the various 

filings since then, plaintiff has offered no plausible basis for such an allegation. 

Plaintiffs allegation thus fails to satisfy the pleading requirements set out in Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 556, 560-61 (2007) (requiring plaintiffs 

complaint to meet a "plausibility standard," rather than mere "possibility,"' by 

offering "enough factual matter (taken as true) to suggest that [plaintiffs factual 

19 Since 2004, plaintiff sought access, through FOIA, to certain documents 
related to requested import restrictions on ancient coins from Cyprus, China and Italy. 
Plaintiff asked for, but did not receive, a copy of China's request for import 
restrictions. See Ancient Coin Collectors Guild v. U.S. Dep't of State, 673 F. Supp. 
2d 1 (D.D.C. 2009); aff'd in part and rev'd in part, 641 F.3d 504 (D.C. Cir. 201 1). 
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allegation is true]"). See Ashcroft v. Iqbal, 556 U.S. 662 (2009) (establishing the 
general applicability of the standard described in Twombly). This is unsurprising, 
since - as the government has previously noted - China's request did, in fact, 
address ancient Chinese coins, as noted in the public summary of the request that 
is posted on the State Department's website. 20 Review of the FOIA materials that 
plaintiff received suggests nothing to the contrary. Gov't MTD 16 (D.E. 13-1). 

In any event, as the district court observed, the CPIA's requirements with 
regard to Article 9 requests from State Parties are clear. Before an Article 9 
agreement with another State Party is contemplated or negotiated by the 
Department of State, the State Party must make a request for such an agreement, 
and the Assistant Secretary must publish notification of that request in the Federal 
Register. 19 U.S.C. § 2602(a)(3), (f)(1). There is no question that both of these 
procedural requirements were satisfied. D. Ct. Op. 37 (citing 69 Fed. Reg. 53,970 
(Sept. 3,2004)) (JA463). 

Plaintiff points out (Br. 20) that a State Party's request must be 

20 In the interest of transparency the State Department proactively publishes on 
its website public summaries of foreign government requests couched in general 
terms. Because the request submitted by the Chinese government is confidential, the 
government offered to make the underlying documents available to the court for in 
camera review, Gov't Supp. Mem. 3 (D.E. 36), but the district court made no request. 
See also Gov't MTD 16 (D.E. 13-1). 
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"accompanied by a written statement of the facts known to [it]" that relate to the 
four threshold determinations required under § 2602(a)(l)(A)-(D). 19 U.S.C. 
§ 2602(a)(3). But there is no allegation in the present case that China failed to 
submit such a statement. Plaintiffs sole allegation remains that China failed to 
address coins, and that this rendered inclusion of coins under the MOU between 
China and the United States improper. 

Typically, an Article 9 request and accompanying statement are conveyed 
via diplomatic note from the foreign State's government to the Department of 
State. Consistent with the CPIA, and with classification requirements for 
confidential foreign government information, these materials are not publicly 
disclosed. See Exec. Order 13526, § 1.4(b) (Dec. 29, 2009) (classified 
information); 19 U.S.C. § 2605(h) (allowing documents to remain non-public if 
the President or his designee determine that disclosure "would compromise the 
Government's negotiating objectives or bargaining positions on the negotiations 
of any agreement authorized by [the CPIA]"). For this reason, as the district court 
noted, the CPIA only requires the government to publish a notice that application 
materials have been received; the Act does not require that the foreign State's 
request or application materials appear "verbatim" in the Federal Register. D. Ct. 
Op. 37 (JA 463). 
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More fundamentally, the CPIA does not impose any requirement that the 
scope of the final MOU entered into by the United States be wholly determined by 
the content of the initial formal application of the requesting State Party. The 
President - or his designee - exercises discretion and independent judgment in 
ascertaining the proper scope for such an agreement. 19 U.S.C. § 2602(a)(1); see 
S. Rep. (JA 127-128). Furthermore, Congress recognized that the process of 
contemplating any MOU would involve ongoing communications and exchanges 
of information between the United States and the foreign State. See, e.g., 19 
U.S.C. § 2602(a)(4) (urging the President to "endeavor to obtain the commitment 
of the State Party concerned to permit" cultural exchanges that do not "jeopardize 
its cultural patrimony"). That Congress required the submission of a formal 
request for the United States 's assistance under Article 9, neither guarantees that 
any resulting agreement will address all of the State Party's concerns nor 
forecloses the possibility that an agreement will address concerns raised in the 
course of the Assistant Secretary's decisionmaking. 21 The aim of the Assistant 
Secretary's decisionmaking, after all, is to determine whether the cultural 



21 In fact, Congress authorized revision of the Designated List "as appropriate," 
19 U.S.C. § 2604, making clear that the list is not bound by the types of material 
covered by a country's initial formal request. 
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patrimony of a fellow State Party to the Convention on Cultural Property is at risk, 
and what U.S. import restrictions, if any, are an appropriate and justified response. 
See, e.g., S. Rep. (JA 122). 

In sum, the defendants have plainly complied with all statutory requirements 
of the CPIA, and plaintiff has no entitlement to further information. Plaintiff has 
failed to state a claim for relief. 

CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 
affirmed. 

TONY WEST 
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Determinations to Extend MOU with Cyprus (May 30, 2007) 
U.S. Dep't of State, Media Note of July 19, 2007 
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United States Department of State 
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ACTION MEMO FOR ASSISTANT SECRETARY POWELL 

FROM: ECA - C. Miller Crouch 

SUBJECT: Cultural Property: Extension of MOU with Cyprus 

Recommendation 

That you make the Determinations found at Tab B, relating to extending 
the cultural property Memorandum of Understanding between the United 
States and Cyprus foran additional five years. Coins are included in these 
Determinations. E^JRjalso supports this recommendation (Tab D). 

Disapprove 




Background 

On July 16, 2002, the Government of the United States and the 
Government of Cyprus entered into a five-year Memorandum of 
Understanding Concerning the Imposition of Import Restrictions on Pre- 
Classical and Classical Archaeological Objects (MOU). The MOU was 
amended on August 1 1 , 2006, to include Byzantine Period Ecclesiastical and 
Ritual Ethnological Materials that had been protected under separate 
emergency action that was about to expire (Tab C). The amended MOU 
expires on July 16, 2007, unless extended. In diplomatic notes dated July 
and August 2006 (Tab D), the Ministry of Foreign Affairs of Cyprus 
advised the Embassy of the United States of Cyprus' interest in extending 
the MOU. In a diplomatic note dated January 19, 2007, Cyprus asked that 
the Designated List be amended to include coins in the category of metals. 

UNITED STATES DEPARTMENT OF STATE 

Attachments- classified by dept. of state, l. hedgbeth, das, a/iss 

T U a \aa- id w . REVIEW AUTHORITY: FRANK TUMMINIA 

lab A - Additional Background classification: confidential reason? 1.4(B), 1.4(D) 
Tab B - Determinations declassify after: 5 may 2013 

Tab C MOU date/case id: 11 mar 2009 200704168 

Tab D - EUR Correspondence and Diplomatic Notes 
Tab E - Report of the Cultural Property Advisory Committee 

UNCLASSIFIED 
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UNCLASSIFIED 



Additional Background 

Cyprus is concerned that its cultural heritage continues to be in 
jeopardy from pillage, and seeks ongoing protection of the aforementioned 
material within the framework of the MOU as provided under section 303 of 
the Convention on Cultural Property Implementation Act (the Act). 
Pursuant to subsection 303(e) of the Act, an agreement may be extended if it 
is determined that the factors which justified entering into the original 
agreement still pertain. As the official with delegated cultural property 
responsibilities, and pursuant to subsection 303(f)(1) of the Act, you 
proposed to extend the 2002 MOU, as amended, for an additional five years 
through a Federal Register announcement dated December 7, 2006. You 
sought the views and recommendations of the Committee, which met on 
January 25-26, 2007, to review your proposal to extend the MOU. 

The Committee submitted its report to you on May 7, 2007 (copy at 
Tab E). The Committee addressed each of the four threshold statutory 
determinations required for entry into or extension of an agreement 
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DETERMINATIONS TO EXTEND 

MEMORANDUM OF UNDERSTANDING BETWEEN 
THE GOVERNMENT OF THE UNITED STATES OF AMERICA 

AND 

THE GOVERNMENT OF THE REPUBLIC OF CYPRUS 
CONCERNING THE IMPOSITION OF IMPORT RESTRICTIONS 

ON 

PRE-CLASSICAL AND CLASSICAL ARCHAEOLOGICAL OBJECTS 

AND 

BYZANTINE ECCLESIASTICAL AND RITUAL ETHNOLOGICAL MATERIAL 

Determinations regarding the extension of the Memorandum of Understanding between 
the Government of the United States of America and the Government of the Republic of 
Cyprus Concerning the Imposition of Import restrictions on Pre-Classical and Classical 
Archaeological Objects and Byzantine Ecclesiastical and Ritual Ethnological Material, 
as entered into on July 16, 2002 and subsequently amended ("the MOU"), all under 
Article 9 of the 1970 UNESCO Convention on the Means of Prohibiting and Preventing 
the Illicit Import, Export and Transfer of Ownership of Cultural Property, and under the 
terms of the Convention on Cultural Property Implementation Act (Public Law 97-446, 
as amended) ("the Act"). 

Pursuant to the authority vested in me under the Foreign Affairs Reform and 
Restructuring Act of 1998 and Delegation of Authority Nos. 234 (October I, 1999), and 
236-2 (May 8, 2000), and after considering the findings and recommendations of the 
Cultural Property Advisory Committee ("Committee"), and pursuant to the requirements 
of section 303 of the Act, 19 U.S.C. 2602, with respect to determinations to be made 
before extending an agreement with another State Party, 

I hereby determine: 

l)Pursuant to sections 303(e) and 303(a)(1)(A) of the Act, 19 U.S.C. 2602(e) and 
(a)(1)(A)- 

B1.B3 
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that, therefore, the cultural patrimony of Cyprus continues to be in jeopardy from the 
pillage of certain archaeological material representing the heritage of Cyprus from the 
Pre-Classical and Classical periods; 



that the cultural patrimony of Cyprus continues I 
irreplaceable Byzantine period material; 



2) Pursuant to : 



19U.S.C. 



UNCLASSIFIED 



UNCLASSIFIED 



that considering these and other factors, Cyprus continues to take measures consistent 
with the 1970 UNESCO Convention to protect its cultural patrimony. 

2602(e) and (a)(1)(C)- () ( X W ) 
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that U.S. import restrictions, if applied in concert with similar restrictions implemented, 
or to be implemented within a reasonable period of time, by those nations having a 
significant import trade in such material, would be of substantial benefit in deterring a 
serious situation of pillage; and remedies less drastic are not available. 

4) Pursuant to the requirements of section 303(e) and (a)(lXD) of the Act, 19 U.S.C. 
2602(e) and (a)(1)(D) — 



that, therefore, the application of the import restrictions set forth in Section 307 of the 
Act continues to be consistent with the general interest of the international community in 
the interchange of cultural property among nations for scientific, cultural, and educational 
purposes. 
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In accordance with the aforementioned authorities, the requisite determinations have been 
made for extending the Memorandum of Understanding with Cyprus to continue the 
imposition of import restrictions on the aforementioned categories of archaeological and 
ethnological material for a period not to exceed five years unless further extended in 
accordance with the Act. Importation of such material continues to be restricted unless 
accompanied by appropriate export certification issued by the Government of the 
Republic of Cyprus or documentation exists establishing that exportation from Cyprus 
occurred prior to July 16, 2002; prior to July 1 6, 2007 with respect to coins; or, with 
respect specifically to Byzantine period ethnological material, that exportation occurred 
prior to April 12, 1999. 




Dina H. Powell 

Assistant Secretary for Educational 
and Cultural Affairs 
United States Department of State 
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MEMORANDUM OF UNDERSTANDING BETWEEN THE 
GOVERNMENT OF THE UNITED STATES OF AMERICA AND 

THE GOVERNMENT OF THE REPUBLIC OF CYPRUS 
CONCERNING THE IMPOSITION OF IMPORT RESTRICTIONS 

ON 

PRE-CLASSICAJL AND CLASSICAL ARCHAEOLOGICAL OBJECTS 

AND 

BYZANTINE ECCLESIASTICAL AND RITUAL ETHNOLOGICAL 

MATERIAL 



The Government of the United States of America and the Government of the 
Republic of Cyprus; 

Acting pursuant to the 1970 UNESCO Convention on the Means of 
Prohibiting and Preventing the Illicit Import, Export and Transfer of 
Ownership of Cultural Property, to which both countries are States Party; 
and 

Desiring to reduce the incentive for pillage of irreplaceable 
archaeological objects and ethnological materials representing the Pre- 
classical, Classical, and Byzantine periods of Cypriot history, 

Have agreed as follows: 
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legislation entitled the Convention on Cultural Property Implementation Act 
("the Act"), will restrict the importation into the United States of certain 
categories of Pre-classical and Gassical archaeological objects and 

Designated List as provided by the Act, unless the Government of the 




was not in violation of its laws. 



Such import restrictions will become effective on the date the Designated 
List is published in the U.S. Federal Register, the official United States 
Government publication providing fair public notice. 



The Government 



to the 




ARTICLE II 



Representatives of the Government of the United States of America and 

lie of Cyprus will take 
publicize this Memorandum of Understanding. 
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Both Governments agree that, in order for United States import restrictions 
to be fully successful in deterring pillage, the Government of the Republic of 
Cyprus will seek similar cooperation from countries with significant import 
trade in Cypriot archaeological artifacts and ethnological materials and will 
strengthen enforcement of its own cultural heritage protection laws. 

The Government of the Republic of Cyprus will systematically continue to 
conduct the inventory of cultural resources in museums, ecclesiastical 
buildings, private collections and archaeological sites. Every effort should 
be made to engage all Cypriots in this effort. 

The Government of the Republic of Cyprus will make every effort to 
discourage pillage of cultural resources, and the unauthorized export of such 
material, through public education programs, including posting appropriate 
signage at airports, hotels, museums, and other public areas that draw 
attention to this Memorandum of Understanding and to the cultural heritage 
protection laws of Cyprus, and introducing initiatives in support of the 
importance of protecting and preserving the cultural heritage into schools 
and to the general public. 

The Government of the Republic of Cyprus will use its best efforts to 
develop a prioritized management plan for the effective protection of its 
cultural resources, giving increased attention to sustainable archaeological 
tourism as an economic resource. 

The Government of the Republic of Cyprus will use its best efforts to 
allocate sufficient resources for site conservation, museum development, 
and the adequate conduct of salvage archaeology where there is proposed 
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land development; and to ensure that such development, which can give rise 
to pillage, is fully monitored by the Department of Antiquities. 



The Government of the Republic of Cyprus will continue to permit the 
exchange of its archaeological objects and ethnological materials under 
circumstances in which such exchange does not jeopardize its cultural 
heritage, such as temporary loans for exhibitions, and for other cultural, 
educational, and scientific purposes. The Government of the United States 
of America will use its best efforts to facilitate assistance to Cyprus in 
cultural resource management strategies and 1 



Both parties to this Memorandum of Understanding will use their best 
efforts to support bi-communal activity regarding cultural preservation on 
the island and, to the extent possible, make all Cypriots aware of this 
Memorandum of 



ARTICLE III 

The obligations of both Governments and the activities carried out under this 
Memorandum of Understanding shall be subject to the laws and regulations of each 
Government, as applicable, including the availability of funds. 

ARTICLE IV 



shall remain in force for a period of five years, unless extended. 
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B. This Memorandum of Understanding may be amended through an exchange 
of diplomatic notes. 

C. The effectiveness of this Memorandum of Understanding will be subject to 
review in order to determine, before the expiration of the five-year period of 
this Memorandum of Understanding, whether it should be extended . The 
review will encompass the articles in this Memorandum of Understanding 
and the four determinations required under the Convention on Cultural 
Property Implementation Act (19 USC 2602(a)). 



IN WITNESS WHEREOF, the undersigned, being duly authorized by their 
respective Governments, have signed the present Memorandum of Understanding. 




FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF THE 
UNITED STATES OF AMERICA: REPUBLIC OF CYPRUS: 
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MEMORANDUM OF UNDERSTANDING BETWEEN THE 
GOVERNMENT OF THE UNITED STATES OF AMERICA AND 

THE GOVERNMENT OF THE REPUBLIC OF CYPRUS 
CONCERNING THE IMPOSITION OF IMPORT RESTRICTIONS 

ON 

PRE-CLASSICAL AND CLASSICAL ARCHAEOLOGICAL OBJECTS 



The Government of the United States of America and the Government of the 
Republic of Cyprus; 

Acting pursuant to the 1 970 UNESCO Convention on the Means of 
Prohibiting and Preventing the Illicit Import, Export and Transfer of 
Ownership of Cultural Property, to which both countries are States Party; and 

Desiring to reduce the incentive for pillage of irreplaceable 
archaeological objects and materials representing the Pre-c!assical and 
Classical periods of Cypriot history. 

Have agreed as follows: 



UNCLASSII3 feB= 



ARTICLE I 

A. The Government of ihe United States of America, in accordance with its 
legislation entitled the Convention on Cultural Property Implementation Act 
( "the Act"), will restrict the importation into the United States of certain 
categories of Pre-classical and Classical archaeological objects to be listed on 
a Designated List as provided by the Act, unless the Government of the 
Republic of Cyprus issues a certification or other documentation which 
certifies that such exportation was not in violation of its laws. 

B. Such import restrictions will become effective on the date the Designated List 
is published in the U.S. Federal Register, the official United States 
Government publication providing fair public notice. 

C. The Government of the United States of America shall offer for return to the 
Government of the Republic of Cyprus any object of the type described on the 
Designated List forfeited to the Government of the United States of America. 

ARTICLE II 

A. Representatives of the Government of the United States of America and 
representatives of the Government of the Republic of Cyprus will take 
appropriate steps to publicize this Memorandum of Understanding. 

B. Both Governments agree that, in order for United States import restrictions to 
be fully successful in deterring pillage, the Government of the Republic of 
Cyprus will seek similar cooperation from countries with significant import 
trade in Cypriot archaeological artifacts and will strengthen enforcement of :ts 
own cultural heritage protection taws. 

C. The Government of the Republic of Cyprus will systematically continue to 
conduct the inventory of cultural resources in museums, ecclesiastical 
buildings, private collections and archaeological sites. Every effort should 
be made to engage all Cypriots in this effort. 

D. The Government of the Republic of Cyprus will make every effort to 
discourage pillage of cultural resources, and the unauthorized export of such 
material, through public education programs, including posting appropriate 
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signage at airports, hotels, museums, and other public areas that draw attention 
to this Memorandum of Understanding and to the cultural heritage protection 
laws of Cyprus, and introducing initiatives in support of the importance of 
protecting and preserving the cultural heritage into schools and to the general 
public. 

E. The Government of the Republic of Cyprus will use its best efforts to develop 
a prioritized management plan for the effective protection of its cultural 
resources, giving increased attention to sustainable archaeological tourism as 
an economic resource. 

F. The Government of the Republic of Cyprus will use its best efforts to allocate 
sufficient resources for site conservation, museum development, and the 
adequate conduct of salvage archaeology where there is proposed land 
development; and to ensure that such development, which can give rise to 
pillage, is fully monitored by the Department of Antiquities. 

G. The Government of the Republic of Cyprus will continue to permit the 
exchange of its archaeological objects under circumstances in which such 
exchange does not jeopardize its cultural heritage, such as temporary loans for 
exhibitions, and for other cultural, educational, and scientific purposes. 

H. The Government of the United States of America will use its best efforts to 
facilitate assistance to Cyprus in cultural resource management strategies 
and training, as appropriate under existing programs in the public and/or 
private sectors. 

L Both parties to this Memorandum of Understanding will use their best 

efforts to support bi-communal activity regarding cultural preservation on 
the island and, to the extent possible, make all Cypriots aware of this 
Memorandum of Understanding. 

ARTICLE III 

The obligations of both Governments and the activities carried out under '.his 
Memorandum of Understanding shall be subject to the laws and regulations of each 
Government, as applicable, including the availability of funds. 
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ARTICLE IV 



A. This Memorandum of Understanding shall enter into force upon signature. 
It shall remain in force for a period of five years, unless extended. 

B. This Memorandum of Understanding may be amended through ait exchange 
of diplomatic notes. 

C. The effectiveness of this Memorandum of Understanding will be subject to 
review in order to determine, before the expiration of the five-year period of 
this Memorandum of Understanding, whether it should be extended . The 
review will encompass the articles in this Memorandum of Understanding 
and the four determinations required under the Convention on Cultural 
Property Implementation Act (19 USC 2602(a)). 



IN WITNESS WHiiREOF, the undersigned, being duly authorized by their 
respective Governments, have signed the present Memorandum of Understanding. 



FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF THE 




day of July, 2002 in the English language. 



UNITED STATES OF AMERICA: 



REPUBLIC OF CYPRUS. 
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MflY-17-200? 15:39 




United States Department of State 
Washington, B.C. 20S20 



Dina, 



Cypriot Ambassador Kakouris has written to me to underscore the 
importance of the upcoming renewal of the US-Cyprus Memorandum of 
Understanding on Cypriot Antiquities. The MOU has been a high point in 
our bilateral relations. . 

The Republic of Cyprus asks that we add ancient coins to the 
protections offered by the MOU. The ROC rightly argues that coins are an 
integral part of its cultural patrimony, while the EU recognizes coins as part 
of countries 1 archaeological heritage. The ROC is trying to prevent the 
pillaging of its coins by collectors, and has mounted an international 
movement to protect its coins. The ROC is trying to stop pillaging, and it 
would be in the interest of the international community to stop such 
pillaging. 

Given our general support for protection of antiquities and the 
importance of this MOU to our bilateral relations with Cyprus, EUR 
strongly recommends that ECA approve the renewal of the MOU and 
include the protection of coins. 



KSrtVdlker 
Acting Assistant Secretary, 
Bureau of European and Eurasian Affairs 
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EMBASSY OF CYPRUS 

W»»l»irt»tOA. IXC. 



Tlif AmLaaaaJor 



Ref.: 14.1.5 

30 April 2007 

Ambassador Daniel Fried 

Assistant Secretary. Bureau of European and Eurasian Affairs 
United States Department of State 
Room 6226 

Washington, DC 20520 



Dear Ambassador Fried, 

Subject Request of the Republic of Cyprus to renew the Memorandum 
of Understanding (MoU) between the Government of the 
Republic of Cyprus and the Government of the United States of 
America Concerning the Imposition of Import Restrictions on 
Pre-Classical and Classical Archaeological Objects and 
Byzantine Period Ecclesiastical and Ritual Ethnological 
Materials from Cyprus and for the inclusion of coins. 

With regard to the above issue, I would like to inform you of the great 
importance the Government of the Republic of Cyprus attaches to the 
protection of the cultural and religious heritage of Cyprus. The aforementioned 
MoU constitutes a vital tool in our commons efforts to prevent the pillage and 
Illicit trafficking of Cypriot cultural objects to the United States. 

The MoU was signed on 16 July 2002 and is set to expire on 16 July 
2007. The Government of the Republic of Cyprus has already kindly 
requested the renewal of the MoU (Note Verbale with Ref: CQ/A.14.1.5 dated 
6 July 2006 - copy is attached herewith), which was amended on 17 August 
2006 to include Byzantine Period Ecclesiastical and Ritual Ethnological 
Materials from Cyprus. Furthermore, the Government of Cyprus has kindly 
requested the amendment of the designated list of categories of objects 
restricted from entering the United States of America, in order to Include coins 
as an example of archaeological material in the metal category vulnerable to 
pillage (Note Verbale with Ref. CQ/14.1.5 dated 19 January 2007 - copy is 
attached herewith). 
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I would like to underline that coins constitute a fundamental and 
inseparable part of Cyprus' cultural heritage and are being subjected to the 
same pillage as other types of archaeological material. Ample material In 
support of this request has already been provided by the competent 
authorities of the Republic of Cyprus to the Cultural Heritage Center of the 
Department of State. Moreover, the Government of the Republic of Cyprus, In 
its initial request submitted to the Government of the United States of America 
for the signing of the MoU In 2002, had asked for the Inclusion of coins. 

I wish to reiterate the importance that the Government and people of 
Cyprus attach to the renewal of the MoU and the inclusion of coins as a vital 
Instrument In our common efforts to protect the cultural heritage of Cyprus In a 
comprehensive manner, for the benefit of all Cypriots. 

In view of the above, the Government of the Republic of Cyprus kindly 
requests the Government of the United States to respond positively to the 
request to renew the Memorandum of Understanding (MoU) between the 
Government of the Republic of Cyprus and the Government of the United 
States of America Concerning the Imposition of Import Restrictions on Pre- 
Classical and Classical Archaeological Objects and Byzantine Period 
Ecclesiastical and Ritual Ethnological Materials from Cyprus and for co/ns to 
be included In the designated list of categories of objects restricted from 
entering the United States of America as an example of archaeological 
material In the metal category vulnerable to pillage. 

I avail myself of the opportunity to renew to your office and person the 
assurances of my highest consideration and to make myself available in case 
you have further queries. 




End. 4 
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REPUBUC OP CVPRUS 

MINISTRY OF FOREIGN AFFAIRS 



CQ/14.1.5 

Na , , NOTE VERBAL E 



The Ministry of Foreign Affairs of the Republic of Cyprus presents its 
components to the Embassy of the United States of America accredited to the 
Republic of Cyprus and wishes to bring to the attention of the tatter an issue 
of great importance relevant to (he forthcoming examination by the Advisory 
Committee of the US State Department (25-28 January 2007), of Cyprus' 
request for the renewal of the Memorandum of Understanding between the 
Government of the United States of America and the Government of the 
Republic of Cyprus, Concerning the imposition of import Restrictions on Pre- 
classfcal and Classical Archaeological Objects and Ecclesiastical and Ritual 
Ethnological Material Representing the Byzantine Period of Cyprus. 

The Government of the Republic of Cyprus kindly requests the 
amendment of the designated list of categories of objects restricted from 
entering the United States of America, pursuant to 19 CFR Pan 12 {T O* °2- 
37] RIN 1515- AC86, In order to include coins as en example of 
archaeological material in the metal category vulnerable to pillage. It is noted 
that coins constitute an inseparable part of Cyprus' cultural heritage and are 
being subjected to the same pfilage as other types of archaeological material. 

It is reminded that the Government of the Republic of Cyprus in its 
initial request submitted to the Government of the United States of America in 
2002, for the imposition of Import restrictions on material from Cyprus, had 
also asked for the inclusion of coins. 

The Ministry of Foreign Affairs of the Republic of Cyprus avails itself of 
this opportunity to renew (o the Embassy of the United States of America 
accredited to the Republic of Cyprus the assurances of its highest 
consideration. 
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Embassy of Cyprus 

Washington. DC. 



Ref.: 14.1.5 

The Embassy of the Republic of Cyprus presents its compliments to 
the uepartment or btate of the united states, of Amenca ana refers the 
Department to the Memorandum of Understanding Between the Government 
of the Republic of Cyprus and the Government of the United States of 
America Concerning the Imposition of Import Restrictions on Pre-Classical 
and Classical Archaeological Items, signed at Washington July 16. 2002 (the 
MOU). 

The Embassy wishes to acknowledge the Department of State's Note 
Verbale of 17 August 2006 (a copy of which is enclosed herewith) containing 
proposed amendments for the MOU to include the imposition of U.S. import 
restrictions on Byzantine period ecclesiastical and ritual ethnological material 
from Cyprus. 

To: Department of State 

of the United States of America 

Washington, D.C. 
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The Embassy has the honour to inform that the proposals contained in 
the aforementioned Note are acceptable to the Government of the Republic 
of Cyprus and that this Note shall constitute an Agreement between the 
Government of the Republic of Cyprus and the Government of the United 
States of America to amend the MOU, which shall enter into force as of today 
Thursday, 17 August 2006. 

The Embassy of the Republic of Cyprus avails itseff of this opportunity 
to renew to the Department of State of the United States of America the 
assurances of its highest consideration. 



•A & 



Washington. D.C. - 17 August 2006 
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U.S. DEPARTMENT OF STATE 

Office of the Spokesman 
Embargoed For Release July 19, 2007 

At 4:00 PM, July 19, 2007 

U.S. and Cyprus Extend Agreement to Protect 
Archaeological and Ethnological Heritage of Cyprus 



Under Secretary of State for Political Affairs R. Nicholas Burns and Ambassador of 
Cyprus to the United States Andreas Kakouris held a ceremonial exchange of diplomatic 
notes today signifying the extension of the Memorandum of Understanding (MOU) that 
protects the rich archaeological and ethnological heritage of Cyprus. The MOU, which 
entered into force in 2002, is extended for an additional five years effective July 16, 
2007. Its continuation reflects the strong commitment of the United States to help 
safeguard Cypriot heritage and offers the opportunity for ongoing cooperation to reduce 
further pillage thereby increasing opportunities for scientific study of intact sites. It also 
illustrates the strength of U.S. -Cyprus bilateral relations. 

The MOU enables the Department of Homeland Security (DHS) to continue import 
restrictions on pre-Classical and Classical archaeological objects and Byzantine period 
ecclesiastical and ritual ethnological material unless accompanied by an export permit 
issued by Cyprus. The Designated List of categories of material restricted from import 
into the United States, has been published in the Federal Register by DHS. 

Byzantine ritual and ecclesiastical ethnological material such as icons, mosaics, and 
frescos ranging in date from approximately the 4th century A.D. through approximately 
the 15th century A.D. illustrate the high degree of artistic achievement on Cyprus and 
include some of the finest pieces of Byzantine art ever produced. The rich 
archaeological heritage of Cyprus illustrates the interaction of the island's inhabitants 
with neighboring societies, while maintaining a uniquely Cypriot character. Much of the 
history of the island from the 8th millennium B.C. to approximately 330 A.D. can be 
understood only from archaeological remains, because historical texts are very rare. 

With the extension of this MOU, DHS amended the Designated List of restricted 
categories to include ancient coins of Cypriot types produced from the end of the 6 th 
century B.C. to 235 A.D. Coins, a significant and inseparable part of the archaeological 
record of the island, are especially valuable to understanding the history of Cyprus. The 
illegal search for coins in Cyprus is exacerbated by metal detecting in a manner that has 
been highly destructive to the fragile archaeological deposits of the island. 

This extension of the MOU is consistent with the recommendation of the Cultural 
Property Advisory Committee, which is administered by the Bureau for Educational and 
Cultural Affairs. The MOU, the Designated List, and other information may be found at 
http://exchanges.state.gov/culprop/cyfactpc.html. 



